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1. BEPS snapshot



BEPS snapshot

• What does BEPS stand for?

– Base Erosion and Profit Shifting

Tax planning strategies that exploit gaps and mismatches in tax
rules to make profits ‘disappear’ for tax purposes or to shift
profits to locations where there is little or no real activity, butprofits to locations where there is little or no real activity, but
the taxes are low, resulting in little or no overall corporate tax
being paid

• Are BEPS strategies ‘illegal’?

– No!

– Most of the schemes used are just taking advantage of existing
rules and practices. Business cannot be faulted for using rules
that governments have put in place
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BEPS snapshot

• So why should States care?

– Perceived distortion of competition from those entities
operating on a cross-border basis (compared to domestic ones)

– Inefficient allocation of resources by distorting investment
decisionsdecisions

– Fairness, public perception of multinational legally avoiding
income taxation undermines voluntary compliance by all
taxpayers

“The world isn't fair, Calvin."
"I know, Dad, but why isn't it ever unfair in my favor?”
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BEPS snapshot

• What has been done/achieved

– Intense work from G20, OECD and developing countries over a
two-year time frame

– 23 discussion drafts published, 11 public consultations with
stakeholdersstakeholders

– Presentation of the BEPS package in October 2015. There is a
mix of:

• New minimum standards

• Revision of existing standards (tax treaties, transfer pricing)

• Common approaches and best practices aiming to facilitate convergence
of national practices
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BEPS snapshot

• What is/will be the impact?

– None of the outputs are legally binding. It will require changes
to domestic (or regional) legislation and international
agreements (double tax treaties)

– Multiple layers to watch out for (e.g., domestic, EU,– Multiple layers to watch out for (e.g., domestic, EU,
international). On the EU side, BEPS package is used to promote
policy objectives (CCCTB, anti-abuse provisions in various
directives, etc. – see Commission Action Plan)

– According to the OECD, multinational companies whose legal
and tax structures reflect the underlying economic reality would
not be affected by BEPS output

– Is it so easy?
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2. Impact on International Structures, capita selecta
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2.1 Coherence



Interest Deductibility (Action 4)

• Perceived issues:

– Group placing higher levels of third-party debt in high tax
countries

– Group using intra-group loans to generate interest
deductions in excess of third-party interest expensesdeductions in excess of third-party interest expenses

– Group using debt to fund tax-exempt income
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Interest Deductibility (Action 4)

• Description (final 2015 report):

– Recommended approach: Fixed Ratio Rule

• Allows net interest deductions up to a fixed net interest/tax EBITDA ratio

• Applies to interest paid to intra-group AND third parties

• Fixed ratio between 10% and 30%• Fixed ratio between 10% and 30%

– Optional rules: Group Ratio Rule

• Allows interest deductions up to net interest /EBITDA ratio of group

• Countries may also choose alternative group ratio rule (e.g., Germany)

13



Interest Deductibility (Action 4)

• Description (final 2015 report) (cont.)

– Other optional elements:

• Introduction of a de minimis threshold

• Carry-forward/back provisions

• Exclusion for third-party financing of certain public-benefit assets• Exclusion for third-party financing of certain public-benefit assets

– Arm’s length test not excluded anymore (versus initial
discussion draft)

No minimum standard but best practice recommendations =
FLEXIBILITY
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Interest Deductibility (Action 4)

• What is next?

– Work still needed on the Group Ratio Rule and banking and
insurance sectors: expected to be completed by the end of
2016

• What to expect?• What to expect?

– Given the flexibility, likely a variety of different approaches
including keeping current rules (e.g., Germany)

– Spain for example, has introduced unilateral BEPS actions
including limits on the deductibility of financing expenses in
leveraged buyout transactions
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Harmful Tax Practices (Action 5)

• Perceived issues:

– IP-intensive industries are a key driver of growth and
employment. Countries shall be allowed to provide tax
incentive for R&D

– However, there is a perception of a distortionary influence of– However, there is a perception of a distortionary influence of
taxation on the location of mobile financial and service
activities

– Nothing new (see 1998 OECD report focusing on preferential
regimes in OECD countries, tax havens and non-OECD
economies) but renewed focus on preferential regimes

16



Harmful Tax Practices (Action 5)

• Description (final 2015 report):

– Revamp the work with a priority on requiring substantial
activity for any preferential regime (IP and non-IP) and
improving transparency, including spontaneous exchange on
rulings

– Substantial activity requirements:

• Elevation of one of the criteria in the 1998 report to a ‘core principle’

• Development of a ‘nexus’ approach, i.e., looking at whether a regime
makes its benefits conditional on the extent of activities of the taxpayer
receiving the benefit

• For IP-regime, the nexus has to be between the income arising out of the
IP and the expenditures contributing to that income. Specific formula are
developed to capture the proportion directly related to R&D activities

17



Harmful Tax Practices (Action 5)

• Description (final 2015 report):

– Substantial activity requirements (cont.):

• For non-IP regime, there will be the need of a link between the income
qualifying for benefits and the core activities at issue. Different criteria
would apply depending upon the regime (e.g., HQ, service centers,
financing, banking, shipping, holding, etc.)financing, banking, shipping, holding, etc.)

– Improving transparency:

• Compulsory spontaneous exchange of information in respect of a wide
range of rulings such as:

– Cross-border, taxpayer-specific, meeting the low or no effective tax
rate factor and related to preferential regimes (including those not
yet reviewed by the forum) BUT also

– Unilateral APA covering transfer pricing, PE rulings, InfoCap rulings,
conduits, etc.
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Harmful Tax Practices (Action 5)

• Description (final 2015 report):

– Improving transparency:

• Compulsory spontaneous exchange of information (cont.):

– Applicable to both past and future rulings, within a defined time
frame

– No reciprocity exemption, confidentiality requirements

• Best practices for the process of granting rulings, term of rulings,
publication, etc.
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Harmful Tax Practices (Action 5)

• What is next?

– Existing OECD IP regimes to be updated to cope with the
requirements. Countries need to start the process this year

– Review by the forum of a set of non-IP preferential regime and
assessment against the substantiality criteria (e.g., Brazilianassessment against the substantiality criteria (e.g., Brazilian
PADIS scheme)

– Countries to endorse (or not) and adopt best practices

– Forum to review regimes relating to disadvantaged areas in
case of suspicious adverse economic effects

– Forum to deploy strategies to expand participation of third
countries
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Harmful Tax Practices (Action 5)

• What to expect?

– Looking to existing preferential regime and rulings to assess
your situation

– No new entrants permitted in any existing IP regime
inconsistent with the nexus approach for the earlier of (i) 30inconsistent with the nexus approach for the earlier of (i) 30
June 2016 and (ii) the introduction of a new IP regime
compliant with the nexus approach

– Combination of OECD outcome and upcoming EU framework
means increased awareness for tax authorities of taxpayers’
positions
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2.2 Substance



Prevent Treaty Abuse (Action 6)

• Perceived issues:

– Treaty shopping (use of letterbox company)

– Other treaty abuses, such as:

• Splitting of contracts

• Dual residence, etc.
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Prevent Treaty Abuse (Action 6)

• Description (final 2015 report):

– Changes to the OECD Model Tax Convention to prevent treaty
abuse

– Minimum standards

– Specific treaty rules to address other forms of treaty abuse to– Specific treaty rules to address other forms of treaty abuse to
ensure that tax treaties do not inadvertently prevent the
application of domestic anti-abuse rules

– Changes to the OECD Model Tax Convention to clarify that tax
treaties are not intended to create opportunities for non-
taxation or reduced taxation through tax evasion or avoidance
(including treaty shopping)
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Prevent Treaty Abuse (Action 6)

• Description (final 2015 report) (cont.):

– Minimum Standards:

– Countries should agree to include in their tax treaties:

• An express statement that their common intention is to eliminate double
taxation without creating opportunity for treaty shopping andtaxation without creating opportunity for treaty shopping and

• Either:

– The general treaty anti-abuse rule (the principal purposes test or
“PPT” rule)

– The limitation-on-benefits (LOB) rule and anti-conduit arrangement
not yet covered

– Both the general treaty anti-abuse rule and the LOB-rule
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Prevent Treaty Abuse (Action 6)

• What is next?

– Negotiation of a Multilateral Instrument

• What to expect?

– Significant compliance burden (specifically when both LOB and
PPT rules are adopted in certain treaties)PPT rules are adopted in certain treaties)

– Broad measures could also create cash drains: withholding tax
at source which will be refunded later by source country
authorities

– Additional burden on source country tax authorities
(resources?)
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Prevent Treaty Abuse (Action 6)

• Unilateral BEPS measures, e.g., The Netherlands:

– Will renegotiate 23 treaties with developing countries

– Five countries have agreed to implement an anti-abuse clause
in their treaties
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Avoidance of PE status (Action 7)

• Perceived issues:

– Tax treaties generally provide that the business profits of an
enterprise residing in one State will be taxable in another State
to the extent that the enterprise has in that other State a
Permanent Establishment producing such business income

– Common definitions are the fixed place of business and the
dependent agent having the authority to conclude contracts

– But there are techniques “used to inappropriately avoid being
taxed in a State including replacing a distributor with a
commissionaire arrangement”
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• Description (final 2015 report):

– Commissionaire arrangements and “similar strategies”

• Similar strategies means situations where contracts which are
substantially negotiated in a State are not formally concluded in that State
but finalized or authorized abroad, or situations where an “independent
agent” concludes contracts and is closely related to the foreign enterprise

Avoidance of PE status (Action 7)

agent” concludes contracts and is closely related to the foreign enterprise
on whose behalf it is acting

– Fragmentation of activities between closely related parties

– Splitting of contracts (construction sites)
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Avoidance of PE status (Action 7)

TAXABLE PRESENCE where the activities of an

• Description (final 2015 report) (cont.)

TAXABLE PRESENCE where the activities of an
intermediary (other than an independent
intermediary) are INTENDED to RESULT in the
REGULAR conclusion of contracts
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Avoidance of PE status (Action 7)

• What is next?

– Need for additional guidance regarding the attribution of profits
to the PE

– Follow-up work in 2016 on these attribution of profit issues, in
parallel with work on the Multilateral Instrument

• What to expect?• What to expect?

– Risk of diverging domestic implementations and double
taxation during the interim period

– (Increased) litigation
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Transfer Pricing (Actions 8-10)

• Perceived issues:

– Existing international standards for transfer pricing rules can be
misapplied

– The allocation of profits is not always aligned with the economic
activity that produces the profitsactivity that produces the profits
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Transfer Pricing (Actions 8-10)

• Description (final 2015 report):

– Ensure that transfer pricing outcomes are aligned with value
creation

– Key elements

• Accurate delineation of the commercial or financial transaction is• Accurate delineation of the commercial or financial transaction is
fundamental

– Contractual terms to be seen as a starting point

 importance of well-drafted contracts

– Review of the contractual terms against actual conduct/economic
reality

 importance of substance
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Transfer Pricing (Actions 8-10)

• Description (final 2015 report):

– Analysis of functions, but more importantly of risks

• Key: identification of the entity having control over risk and financial
capacity to assume the risk

• Funding risk to be distinguished from operational risk

• Legal ownership alone is not enough

• Applied to intangibles:

– Financial risk is a separate form, but may be related to development
risk

– A funder which only assumes control over financial risk, but does
not perform functions relating to the intangible (no control over
development risk), risk-adjusted rate of financial return
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Transfer Pricing (Actions 8-10)

• What is next?

– Further revised guidance on transactional profit splits, financial
transactions and consolidation of other parts of the transfer
pricing guidelines with the new guidance

– Implementation of hard-to-value intangibles and low value-– Implementation of hard-to-value intangibles and low value-
adding services

• What to expect?

– More audits

– More litigation
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2.3 Transparency



Transparency (Actions 12 and 13)

• Perceived issues:

– Difficult access to aggressive tax planning strategies by the tax
authorities worldwide

Action 12: compulsory disclosure rules
framework of guidance for use by the
countries

– Poor quality of information provided to tax administrations

countries

Action 13: standardised approach to transfer
pricing documentation including a minimum
standard on Country-By-Country Reporting
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Transparency (Action 12)

• Description (final 2015 report):

– Not a minimum standard

– Framework for the design of rules that are flexible to country-
specific needs

– Disclosure, often before returns are filed, of certain– Disclosure, often before returns are filed, of certain
transactions, by promoters, taxpayers or both

– Can be targeted at risks/transactions of particular concern
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• Description (final 2015 report):

– Transfer Pricing Documentation

• European Union approach: Master file and country files

• Already adopted by most EU countries

• Some additional information, such as supply chain description

TP Documentation, incl. CbC Reporting (Action 13)

• Some additional information, such as supply chain description

– Country-by-Country (CbC) reporting

• Blueprint of the groups with annual consolidated group revenue
exceeding €750 Million

• To be filed in the ultimate parent jurisdiction and to be exchanged
automatically with the jurisdictions in which the MNE operates (using
existing International agreements)

39



TP Documentation, incl. CbC Reporting (Action 13)
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TP Documentation, incl. CbC Reporting (Action 13)
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TP Documentation, incl. CbC Reporting (Action 13)
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• Description (final 2015 report)

– CbC (cont.)

• If the ultimate parent jurisdiction has not introduced CbC reporting
obligations or has not signed an automatic exchange of information with
country of subsidiary, the CbC reporting obligations may lie with the
subsidiary (e.g., Spain)

TP Documentation, incl. CbC Reporting (Action 13)

subsidiary (e.g., Spain)
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• What is next?

– Adoption of local legislations re CbC: UK, Spain, France, The
Netherlands , Poland, etc.

– Implementation package

• What to expect?

TP Documentation, incl. CbC Reporting (Action 13)

• What to expect?

– Likely additional compliance burdens for international groups

– Confidentiality?

– Consistency and appropriate use?
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3. Case Study



Impact on existing structures?

BrazCo

NL Co

BrazCo

NL Coop

BrazCo

EUCo
(Lux?)

Questions to be raised?

Rulings

• Preferential regime?

NL Co

Target

NL BV

Target

NL Co

Target

• Unilateral, cross-border?

Substance

• What kind of substance?

• At what level?

Other aspects to monitor
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does not constitute legal or other professional advice. You should not and may
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presentation or its accuracy or completeness and disclaims all liability in respect
of such information.
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presentation and its contents. No part of this presentation may be published,
distributed, extracted, reutilized or reproduced in any material form (includingdistributed, extracted, reutilized or reproduced in any material form (including
photocopying or storing it in any medium by electronic means and whether or
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• Mayer Brown is a global legal services organization comprising legal practices that
are separate entities (the “Mayer Brown Practices”). The Mayer Brown Practices
are: Mayer Brown LLP and Mayer Brown Europe – Brussels LLP; two limited
liability partnerships established in the United States, Mayer Brown International
LLP, a limited liability partnership incorporated in England and Wales; JSM, a Hong
Kong partnership, and its associated entities in Asia; and Tauil & Chequer
Advogados, a Brazilian law partnership. The Mayer Brown Practices is known as
Mayer Brown JSM in Asia.

47


